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Jomi HumT, PLAINTIFF IN ERROi, -v. J. & M. PALAo, DEFENDANTS.

Upon the admission of Florida as a State, the records of the former Territorial
Court of Appeals were directed by a law of the State to be deposited for safe
keeping with the clerk of the Supreme Court of the State.

No writ of error can be issued to bring up a record thus situated, the Territorial
Court being defunct, and the Supreme Court of the State not holding the records
as part of its own records, nor exercising judicial power over them.

Nor could a law of the State have declared the records ofa court of the United
States to be a part of the records of its own State court, nor havQ authorized any
proceedings upon them.

If the record were to be brought up under the fourteenth section of tue act of 1789,
it would be of no avail, because there is no court to which the mandate of this
court could be transmitted.

THis was a motion made to Dring up the record in the above
case, which had been decided by the Territorial Court of Appeals
of Florida previously to the admission of Florida as a State.

The motion was as follows :-
"Jilr. Westeott, in behalf of John Hunt, submitted to the court

a certified copy of the record of the opinion of said Court of Ap-
peals, and of said judgment in said case, and suggested to the
couri that said Court of Appeals was defunct by the admission of
the Territory of Florida as a State, on the 4th of March last, and
that all the records and papers of said Court of Appeals, and the
record aforesaid in said case, had been placed, by the act of the
General Assembly of the said State, in the custody and keeping of
the clerk of the Supreme Court of said State, and also that said
case was a case of Federal jurisdiction ; and he moved this court
to allow a writ of error to remove said record and judgment into
this court, with directions to the clerk of this court to direct the
same to the judges of said Supreme Court of said State, and to the
clerk aforesaid having the custody of said record as aforesaid, in
order that said record and judgment may be certified to this court,
and a return to said writ of error made by said clerk of said Su-
preme Court of said State."

Mr. Chief Justice TANEY delivered the opinion of the court.
A motion has been made for process from this court to bring

here for revision the record and proceedings of the late Territorial
Court of Appeals of Florida, in the case of Hunt v. The Lessl
of M. & S. Palao, inwhich judgment was rendered in favor of the
latter, at February term, 1844.

Since Florida ceased to be a Territory and became a State, a
law has been passed by the State, directing the records and papers-
of the above-mentioned Territorial Court to be placed in the custody
of the clerk of the Supreme Court of the State ; and under this
law, the record in the case in question is now in his possession for"
safe keeping.
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As Congress has made no special provision for a case of this
kind, the appellate power of this court, if exercisedat all, must be
exercised in the manner prescribed by the general laws of Congress
upon that subject. Under the act of 1832, writs of error to the
Territorial Court of Appeals were to be prosecuted according to
the provisions and regulations of the twenty-fifth section of the ju-
diciary act of 1789. And assuming the case in question to be one
subject to revision in this court, according to these acts of Con-
gress, yet the appellate power must be exercised in the manner
prescribed by these laws ; and under the act of 1789, the writ of
error must be directed to the court which holds the proceedings as
a part of its -own records, and exercises judicial power over them.
But the court which rendered the judgment in the case before us
is no longer in existence; the proceedings are- not in the possessicn
of any court authorized to exercise judicial power over ther i,
but are in the possession of an officer of another court, merely fer
the purpose of safe keeping. For the law of Florida does not
place these records in the custody of the State court, but in that
'of the clerk; nor does it subject him to the control of the court in
any manner in regard to them. And indeed if it had placed them
in the custody of the court, it would not hive removed the difficul-
ty ; for the law of the, State could not have madethem records of
that court, nor authorized any proceedings upon them. The
Territorial Court of Appeals was a court of the United States,
and the control over its records, theiefore, belongs to the general
government, and not to the State authorities ; and it rests with
Congress to declare to what tribunal these records and proceedings
shall be transferred ; and how these judgments shall be carried into
execution, or reviewed upon appeal or writ of error.It has been suggested that a writ of error may issue, under the
fourteenth section of the act of 1789, to the person having the ac-
tual custody of ihe record, upon the ground that such a writ is
necessary to the exercise uf the appellate powers of this court.
But if the language of that section would justify such a construc-
tion, and the record and proceedings were brought here by a writ
of error, either to the Supreme Court of the State or to the clerk,
and the judgment of the Territorial Court found to be erroneous
and reversed, still there is no tribunal to which we are authorized
to send a mandate to proceed further in the case, or to carry into
,execution the judgment which this court may pronounce. Certain-
ly we could not sand it to the Supreme Court of the State, for it
is not their judgment or record, nor have they any power to exe-
cute the judgment given by the Territorial Court. Neither, for the
same reasons, could we send such a mandate to the District Court
of the United States, unless authorized to dd so by a law of Con-
gress. And it would be useless and vain for this court to issue a
writ of error, and bring up the record, and proceed to judgment
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upon it, when, as the law now stands, no means or process is au-
thorized by which our judgment could be executed. We think,
therefore, that no judgment or decree rendered by the lat6 Territo-
rial C6urt can be reviewed here by writ of error or appeal, unless
some further provision on that subject shall be made by Congress.
Consequently, the motion in this case mut be refused.

THE STATE aT RHODE ISLAND, COIMPLAINANT, t. TEE STATE OF
MAssAcHUsETTs, DEFENDANT.

The grant of Massachusetts, confirmed in 1629, inicluded the teritory "lying with-
in the space of three English miles on the south part of Charles River, or of any
or every part thereof."

In 1662, the grant of Connecticut called to be bounded on the north by the line
of the Massachusetts. plantations.

In 33, the grant of Rhode Island called to be bounded on the north by the
southerly line at Massachusetts.

Whether the measurement of the three miles shall be from the body of the river,
or from the head-waters of the streams which fall into, it, is not clear. The
charter may be construed either way without doing violence to its language.

The early exposition of it is not to be disregarded, although it may not be con-
elusive.

In 1642, Woodward and Saffrey fixed a station three miles south of the southern.
most part of one of the tributaries of Charles River.

An express order of the crown was not necessary to run this line, as it was not then
a case of disputed boundary.

In 1702, commissioners were appointed by Massachusetts nd Rhode Island to
run the boundary-line, who admitted the correctness of the former line.

In 1710, Rhode Island appointed an agent to conclude the matter on such terms as
he might judge most proper, who agreed that the stake set up by Woodward and
Saifray should be considered as the commencement of the line.

In 1711, Rhode Island sanctioned this agreement.
in 1718, Rhode Island again appointed commissioners with power to settle the line,

who agreed that the line should begin at the same place. This was accepted by
Massachusetts and Rhode Island, the line run accordingly by commissioners,
and the ruifning approved by Rhode Island.

The allegation that the commissioners of Rhode Island were mistaken as to a fact,
and believed that the stake was within three miles of the main river and not one
of its tributaries, is difficult to establish, and cannot be assumed against transac-
tions which strongly imply, if they do not prove, the knowledge.

If the first commission was mistaken, it almost surpasses belief that the second
should again be misled.

To sustain the allegation of a mistake, it must be made to appear, not only that the
station was not within the charter, but that the commissioners believed it to be
within three miles of'the river, and that they had no knowledge of a fact as to
the location of it which should have led them to make inquiry on the subject.

Even if the calls of the charter had been deviated from, which is not clear, still
Rhode Island would be bound, because her commissionem were authorized to
compromise the dispute.

It is doubtful whether-a court of chancery could relieve against a mistake commit.
ted by so high an agency, in a recent occurrence. It is certain that it could not,
except on the clearest proof of mistake.

This mistake is not clearly established, either in the construction of the charter, or
as to the location of the Woodward and Saffre station.

Even if the mistake were proved, it would be difcult to disturb a possession of two
centuries by Massachusetts under an assertion of right, with the claim admitted
by Rhode Island and other colonies in thd most solemn form.


